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Opinion No. JM-151

Dear Mr. Viterna:

You inform-ue that Bexar County Jail provides housing for persons
arrested "'by city police officers for violating a state statute.
However, the county charges the city making the arrest $50 a day for
each prisoner until he is taken before a magistrate. You ask the
following questions about this practice:

(1) Must the Bexar County Jail accept all
state statute violators delivered by wmunicipal
police officers (see Attorney Genmeral Opinion
MW-52 regarding municipal offenders)?

{(2) Must municipalities be required to pay for
each_individual until. that person [appears before
8 magistrate]? or, "

- (3) TMust the viblator [appear before a
magiatrate] prior to delivery to the Bexar County
Jail? |

(4) And, must a district attorney's represent-
ative be present at the magistrates hearing?

City police officers are peace officers, authorized to make arrests

under -the Code of Criminal Procedure. Code Crim. Proc. arts, 2.12,
2.13,

When.a city police officer or other person authorized by law

‘arrests -anyope; he must "without unnecessary delay take the person

arrested .or have him taken before some magistrate of the county” where
the arrest took place. Code Crim. Proc. art. 15.17, see also arts.
14.06, 15.16. Mayors, recorders, and judges of municipal courte are
among -the officers designated as magistrates by article 2.09 of the
code. . The magistrate performs the duties set out in article 15.17,

n. &57



Mr. Robert 0. Viterna - Page 2 (JM~151) : o def

including warning the arrestee of his conatitutional tights and
admitting him to bail 4f allowed by law, _

Article 2.17 of the Code of Criminal Procedure, pertaining to a
sheriff's duty, requires him to commit to jail the offenders he
apprehends, subject to his duty to take them before a magistrate:.:: The
sheriff 1s also required to place in jail prisoners who are committed
by warrant from a magistrate or court. Code Crim. Proc, art.- 2.18.
See also V.T.C.S. art. 5116(a). The sheriff may take custody:of a
prisoner lawfully arrested by a city police officer, thereby becoming
responsible for the prisoner. Code Crim. Proc. art. 45.43; M. T.C.S.
art. 5116, He 18 mnot, however, required by statute - tdi-take
responsibility for a person arrested by city police until the prisoner
is taken before a magistrate and committed to the county jail. . See
Attorney General Opinion H-169 (1973). R

Attorney General Opinion MW-52 (1979) determined that a sheriff
had no duty to confine in the county jail persons arrestéd for
violating only a municipal ordinance. This opinion relied in pdrt on
article 45.05 of the code, which makes the city chief of. police
responsible for persons convicted of an offense in municipal <ourt.
It did not consider when the sheriff's duty arose to incarcerate a
person arrested by city police for violating a state statute.

We answer your first and third questions as follows: The Bexar
County Jail is required to accept state statute violators only after a
magistrate or court has committed them to the jail.

e DU ans

Your second question concerns whether the cities may be required
to pay for each prisonmer's keep until he is brought before a
magistrate. The county could collect this payment from the city if
the two governmental bodies entered into an interlocal contract
agreeing to this term. V.T.C.S. art. 4413(32c); see Attorney General
Opinions MW-52 (1979); 0-7353 (1946). However, it appears from the
correspondence submitted with your request letter that the city and
county have not entered into such an agreement. We are unable to find
any provision of law authorizing the county to impose this charge on
cities absent an appropriate contract,

You finally ask whether a district attorney's representative must
be present at the magistrate's hearing. Article 2.09 of the Code of
Criminal Procedure lists the officers who are magistrates:

Each of the following officers is a magistrate
within the meaning of thie Code: The justices of
the Supreme Court, the judges of the Court of
Criminal Appeals, the justices of the Courts of
Appeals, the judges of the District Court, the
county Judges, the judges of the county courts at
law, judges of the county criminal courts, the
Justices of the peace, the mayors and recorders
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222 and_ the Judges of the municipal courts of
incorporated cities or towms.

We find no provision of law requiring a magistrate to await the
arrival of the district attorney's representative before he gives the
warnings required by article 15.17.
e

" Article 2.01 of the code requires the district attorney to
represént the state in examining trials in his district, when notified
that.one will take place and when other duties do not prevent his
participation 1n {t. See, e.g., art. 16,06 (examining trial
procedure). A magistrate conducts examining trials. Code Crim. Proc.
art. :16.0l. Thus, the legislature has expressly stated when the
district attorney must attend a proceeding before a magistrate. The
arrestee's appearance before a magistrate for statutory warnings is
not such a proceeding.

In McGee v. Estelle, 625 F.2d 1206 (5th Cir. 1980) cert. denied,
449 U.s. 1089 (1981) the relator contended that his appearance before
a magistrate triggered the adversary process so that he was thereafter
entitled to representation by counsel. The court refuted this
contention, pointing out that appearance before a magistrate for
statutory warnings does not involve counsel for the state but instead
is for the purpose of complying with the requirements of Miranda v.

Arizona, 384 U.S. 436 (1966). See also Wyatt v. State, 566 S.W.2d 597

(Tex. Crim. App. 1978). The district attorney's presence 1is not
required at the magistrate's proceeding pursuant to article 15.17 of
the code. '

g 4 =3 B
EFIA DS SUMMARY
.owaks
SRR ~ The Bexar County Jail is not required to accept
+nas™t . ptate statute violators arrested by mwunicipal
: mys . police officers until the arrestee has appeared

v2l. 'before a magistrate for statutory warnings and
CrE oy commitment to the county sheriff's custoedy. If it
Lauv does accept such arrestees, the county may not
charge the city a fee for housing them prior to
commitment wunless the city and county have
ux wv .. contracted for that purpose. A district
Y IO attorney's representative need not be present at
the magistrates hearing pursuant to article 15.17

of the Code of Criminal Procedure.

VeryjJtruly yourH,

-

A

JIM MATTOX
Attorney General of Texas
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